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1.0
Introduction
	1.1
	This Emerging Findings Report updates the Inception report prepared in May and will form the basis for discussion at the third Steering Group meeting which takes place on 8 July.  It marks the halfway point of the project.  


	1.2
	The purpose of this report is to:-

1) Provide an update on the research undertaken since the last meeting on 20 May in the key areas of (a) continuing review of hazard planning legislation (b) further stakeholder meetings (c) questionnaire survey of hazardous substances authorities and hazard site/pipeline operators and (d) first two case studies (Shoreham and Grimsby)

2) Set out our initial analysis of the strengths and weaknesses of current legislation governing hazard sites and pipelines, derived from the research findings outlined above
3) Identify potential areas for change, with the pros and cons of different options assessed

4) Outline planned actions between now and the final Steering Group meeting: principally (a) completion of remaining four case studies (Plymouth, Thurrock, Falkirk and Lerwick), (b) full analysis of questionnaire responses and (c) refinement of options for change


	1.5
	The key area where input is sought from Steering Group members relates to items (2) and (3): comment is invited whether the strengths and weaknesses identified in the current legislation accurately represents the current hazard planning system; and whether the potential strands for change identified are realistic and appropriate responses to the problems identified.  If members of the Steering Group consider that additional research is required to make the case for change there is still the opportunity to revisit and expand on the evidence base.


2.0
Mapping Exercise (updated to include pipelines)
	2.1
	Introduction

The hazardous substances consent controls are designed to regulate the presence of hazardous substances so that they cannot be kept or used above specified quantities until the responsible authorities have had the opportunity to assess the risk of an accident and its consequences for people in the surrounding area and for the environment.

	2.2
	The requirement for hazardous substances consent does not override the need for planning permission to be obtained where development of land is also involved. This may arise, for instance, where it is proposed to erect buildings for the storage or processing of hazardous substances. Where both planning permission and hazardous substances consent are required, two separate applications will be necessary and the respective statutory requirements must be followed. It may not be possible, or practicable, to act upon one authorisation without having obtained the other.

	2.3
	Developers and local authorities will, so far as is possible, wish to ensure that related applications for hazardous substances consent and for planning permission are dealt with together. This will help ensure speedier resolution of the applications and will avoid unnecessary duplication in providing information. This does not necessarily mean that similar decisions need be given on both applications, as there may be considerations which are material to one application but not to the other.

	2.4
	Regulatory framework

For England and Wales, the statutory framework for the hazardous substances consent controls is contained in the Planning (Hazardous Substances) Act 1990 (the 1990 Act) and associated Regulations. These are the Planning (Hazardous Substances) Regulations 1992 (the 1992 Regulations) and the Planning (Control of Major Accident Hazards) Regulations 1999 (the 1999 Regulations) The 1999 Regulations made some important amendments to the 1992 Regulations, notably to the substances for which consent is required and to controlled quantities.



	2.5
	Hazardous substances consent is required for the presence of a hazardous substance on, over or under land unless the aggregate quantity of the substance(s) present is less than the controlled quantity for that substance. The list of substances and controlled quantities for which hazardous substances consent is required is given in Schedule 1 to the 1992 Regulations as amended by the 1999 Regulations. Hazardous substances are listed in column 1 of the Schedule and the relevant controlled quantity is listed in column 2. The Schedule is in three parts:

· Part A comprises named hazardous substances

· Part B applies to substances that fall within generic hazard categories

· Part C is designed to deal with a situation where a controlled quantity of a hazardous substance within either Part A or B of the Schedule may be present but only as a result of a loss of control of an industrial chemical process. In this latter case, the consent will be required for the substances used in the relevant industrial chemical process


	2.6
	Consent may be required for substances present below the control quantity when substances within the same generic category or that have similar hazard characteristics are added together, according to an addition rule, to determine whether consent is required for some or all of them. Basically, the quantities present are expressed as fractions of their controlled quantities and added together. If the sum equals or exceeds 1, then consent is required for each of the substances included in the addition.

	2.7
	The responsibility for deciding whether the risk is tolerable for the community, and hence whether a particular proposal to store or use a hazardous substance should be allowed, is one for the local hazardous substances authority (HSA). This authority will normally be the same Council or other authority which would act as local planning authority in dealing with any related development proposal. As statutory consultees, the Health and Safety Executive will advise the HSA on the nature and severity of the residual risk to persons in the vicinity arising from the presence of a hazardous substance. The Environment Agency will advise on the risk to the environment.

	2.8
	The hazardous substances consent must take into account quantities of hazardous substances that are present on, over or under any other land which is controlled by the same person and which forms a single establishment with the land for which the claim for consent is being made. There is no limit to the distance that may exist between areas of land that may be considered to constitute a single "establishment" .

	2.9
	Applying for hazardous substances consent

Consent application forms can be obtained from the HAS or found within the 1999 Regulations. Applicants may produce their own forms so long as they contain all of the information from the prescribed forms.

	2.10
	A general application for hazardous substances consent (using Form 1) must include a site map (not less than 1:10,000 scale) identifying the application site and showing National Grid lines and reference numbers and a substance location plan (not less than 1:2,500 scale) showing:

· any area of the site where the substance is to be stored

· where the substance is to be used in a manufacturing, treatment or other industrial process

· the location of the major items of plant involved in that process

· access points to and from the land


	2.11
	Two publicity steps must be made prior to submitting a consent application to ensure that persons living in the area around the application site have an opportunity to make their views known to the HAS:

· Using Form 3, a notice of the application must be published in a local newspaper some time within the period of 21 days immediately preceding the date of the application. It must state when and where the application will be available for public inspection. The applicant is responsible for arranging for the documents to be available for inspection at a suitable place within the locality.
· A copy of the same notice must be posted on the application site and displayed so that it is easily legible to members of the public without their needing to go onto the land. This site notice must be left in position for not less than 7 days in the period of 21 days immediately preceding the making of the application.


	2.12
	The application will need to be accompanied by a copy of the newspaper notice, certified as having been published and specifying the name of the newspaper and date of publication and a certificate (on Form 4) confirming that the site notice requirements have been complied with or, if not, an explanation of why not.

	2.13
	The application must be accompanied by 3 copies of the form, the map and plan submitted with it, and any required notice or certificate.

	2.14
	For applications where no one substance exceeds twice the controlled quantity, the fee is £250. For proposals involving the presence of a substance in excess of twice the controlled quantity, the fee is £400. Where an application is for the removal of conditions attached to a grant of consent or for the continuation of a consent upon partial charge in ownership of the land the fee is £200.

	2.15
	Deemed hazardous substances consent
Transitional arrangements in the regulations allowed operators to claim a hazardous substances consent based on the established presence of hazardous substances present at their site in the 12 months prior to the regulations coming into effect. This is referred to as the "establishment period". Claims for these consents referred to as "deemed consents" are subject to standard conditions that control the maximum quantity of a substance that may be present at the site, and where and how it may be kept or used. The standard conditions are set out fully in Schedule 3 of the 1992 Regulations.  It appears that operators still have the right to register established sites as hazard sites.

	2.16
	Section 11 (7) (a) of the 1990 Act specifies that the maximum amount of hazardous substance that shall be present at any one time shall not exceed the "established quantity". The "established quantity" is the maximum amount that was present at any one time during the establishment period. Claims for deemed consent required claimants to specify this maximum quantity.

	2.17
	The standard conditions regulate the place where, and the manner in which, a substance may be present under the terms of a deemed consent, in accordance with where and how the substance was present during the establishment period. Essentially they are designed to avoid the possibility of a substance being used in a significantly different manner and/or in a different part of the site, with the potential for significantly increasing off-site risks, without the HSA having the opportunity to exercise detailed control.

	2.18
	For each substance (or category of substance), claims for deemed consent were required to detail areas of the site where, during the establishment period, the substances were stored either in moveable storage containers or in a vessel. For this purpose a vessel is a container that is affixed to the land, or is a container that is affixed to a building or that forms part of plant or machinery that is affixed to land or a building. The standard conditions specify that the hazardous substances in either a vessel or a moveable container shall not be present outside of these specified areas

	2.19
	To avoid unduly restrictive control of relatively small quantities, vessels or moveable containers containing no more than 10% of the substances controlled quantity can be ignored.

	2.20
	The standard conditions also ensure that hazardous substances present during the establishment period can only be used or kept in a particular manner (temperature and pressure) within a vessel area if it has been similarly present within the same vessel area during the establishment period.

	2.21
	If a substance is covered by a deemed consent but the applicant wishes to exceed the terms of any of the standard conditions, they would need to apply to the HSA for the relevant conditions to be removed or varied using Form 2. If, on the other hand, they wish to introduce a substance not covered at all by a deemed consent, they will need to apply for a new consent.

	2.22
	A new consent will be required for any substances that are subsequently reclassified as requiring consent when present at or above the specified controlled quantities. 

	2.23
	Deciding applications

When a consent application is submitted, the HSA will acknowledge it and place a copy on the register of consent applications. If the HSA feels the application is invalid or requires further information, the applicant will be contacted.

	2.24
	The HSA is required to carry out consultations with certain bodies before deciding the application. These include statutory consultees, such as the Health and Safety Executive and the Environment Agency, and various other bodies including the local parish or community council, the fire and civil defence authorities and English Nature as appropriate. Consultees are given 28 days in which to make their views known and the HSA has to weigh up all the comments received in the light of local needs and conditions, any relevant provisions of a development plan and any other material considerations.

	2.25
	A decision has to be given by the HSA within 8 weeks from receipt of a valid application, unless otherwise agreed in writing, and may be granted, with or without conditions, or may be refused. If the consent is refused or granted subject to conditions, the HSA is required to give the applicant full reasons for the decision. If no decision is made or the applicant is unhappy with any aspect of the decision, they can appeal to the Secretary of State. However, negotiation with the HSA should be the applicant’s first course of action.

	2.26
	Normally, the HSA will decide a consent application, but the Secretary of State has the power to take an application out of their hands (a called-in application), although this happens only in exceptional circumstances. Where an application is called-in, the HSA must inform the applicant of the reasons for this.

	2.27
	Appealing against the decision

An appeal can be made to the Secretary of State if the HSA:

· refuses to grant consent

· refuses an application for a continuation of consent upon change in ownership of part of the land

· refuses to grant any consent, agreement or approval required by a condition imposed on a consent

· refuses an application to vary or remove conditions attached to a previous grant of consent

· grants consent but imposes conditions which are unacceptable

· fails to reach a decision within the statutory time limit of 8 weeks, or any longer period agreed

Appeals may be made at any time within 6 months of the decision or, if no decision has been made, within 6 months from when a decision should have been given. 

	2.28
	After consent has been granted

When a partial change in consent site control occurs, an application for a continuation of the consent must be made to the HSA using Form 2 before the partial change in control occurs. The application must be accompanied by particulars of the extant consent and by a change of control plan which identifies each area of the site under separate control after the proposed change of control. The same procedures will apply to publicising and determining these applications as for applications for a new consent.



	2.29
	Consent conditions can be altered by applying to the HSA using Form 2 to vary or revoke any conditions subject to which consent has previously been granted. If the application relates to a condition restricting the location of a hazardous substance, it must be accompanied by a change of location plan that identifies both the current and proposed location for the hazardous substance. The same procedures will apply to publicising and determining these applications as for applications for a new consent.

	2.30
	If consent relates to any substance that has not been present in a controlled quantity for 5 years, the HSA may revoke the consent without any liability for compensation. However, at any time, the HSA may revoke or modify a consent to such extent as it considers expedient. Such action would require confirmation by the Secretary of State and the authority would be liable to pay compensation. The HSA may also revoke or modify a consent where there has been a material change of use of the land to which the consent relates. In such cases, the action by the HSA would again require confirmation by the Secretary of State but there would be no liability to pay compensation. Where there has been a change of person in control of part of the land to which the consent relates, the consent is automatically revoked unless an application for continuation of the consent has previously been made to the authority. Where such an application has been made, the authority may modify or revoke the consent subject to liability for compensation.

	2.31
	The HSA can take the following action where the terms or conditions of a consent have not been complied with or a required consent is not in place:

· prosecution

· issue a hazardous substances contravention notice specifying the steps to be taken to rectify the breach of control

· obtain a Court injunction to restrain any actual or expected breach of control

· negotiate achieve discontinuance of the breach without recourse to formal action



	2.32
	Devolved Authorities

With regard to the Planning Hazardous Substances Consent regime in Scotland, it is basically the same as in England, except that the statutory consultees will be slightly different in Scotland. The primary legislation in this regard was put into its own Act in 1997 - The Planning (Hazardous Substances) (Scotland) Act 1997 - as part of a consolidation exercise, but the 1993 regulations - The Town and Country Planning (Hazardous Substances Consent) (Scotland) Regulations 1993 - remain in place. The Planning (Control of Major Accident Hazards) (Scotland) Regulations 2000 amended both of the aforementioned pieces of legislation.


	Control of Major Accident Hazards (COMAH)

Introduction

The COMAH Regulations came into force on 1 April 1999 and the amending Regulations on 30 June 2005. Their aim is to prevent major accidents involving dangerous substances and limit the consequences to people and the environment of any accidents which do occur. A key feature of the COMAH Regulations is that they are enforced by a competent authority comprising the Health and Safety Executive (HSE) and the Environment Agency (EA) in England and Wales, and HSE and the Scottish Environment Protection Agency (SEPA) in Scotland. Operators will generally receive a single response from the competent authority on all matters to do with COMAH. 
	

	2.34
	Regulatory background

In Great Britain, the approach to major hazards was profoundly influenced by a disastrous explosion at a chemical plant at Flixborough in 1974. The plant was destroyed, 28 workers were killed and there was extensive damage to property off site. Following that accident, a committee of experts, the Advisory Committee on Major Hazards (ACMH), was appointed by the Health and Safety Commission to consider the problems of major accident hazards and make recommendations. They proposed a three-part strategy:

· identification of the sites

· control measures to prevent major accidents

· mitigatory measures to limit the effects of any accidents which do occur


	2.35
	A number of major accidents occurred in Europe during the 1970s, most significantly Seveso, Italy, in 1976, where the accidental production and release of a dioxin as an unwanted by-product from a runaway chemical reaction led to widespread contamination. Such incidents, and the recognition of the differing standards of controls over industrial activities within the European Community, led the European Commission to propose a Directive on the control of major industrial accident hazards. The three-part strategy proposed in the UK was highly influential in shaping the Directive.

	2.36
	The Directive on the Major Accident Hazards of Certain Industrial Activities (82/501/EEC) was adopted on 24 June 1982, and is generally known as the Seveso Directive. It was implemented in Great Britain by the 1984 CIMAH Regulations that effectively replaced the Notification of Installations Handling Hazardous Substances Regulations 1982 that were themselves an initial UK response to the ACMH review of the Flixborough incident. There were two amendments to the Directive, both of which resulted in amendments to the CIMAH Regulations and, later, the European Commission undertook a complete review of the Directive and, as a result of this, published a completely new one, now known as Seveso II.

	2.37
	The Seveso II Directive retained the basic principles of major accident hazard controls set out in the original Seveso Directive but addressed some weaknesses and omissions. It came into force on 3 February 1997 and was implemented in Great Britain on 1 April 1999 by the COMAH Regulations, except for land-use planning requirements which were implemented by changes to planning legislation. The new Directive:

· simplified the criteria which determine application

· removed some exemptions, such as chemical hazards at nuclear installations, and explosives

· placed greater emphasis on the need for effective safety management systems and for human factors, including human reliability issues, to be addressed

· placed specific duties on the competent authority


	2.38
	An amending Directive (2003/105/EC) came into force on 31 December 2003. This was introduced to broaden the scope of the original Seveso II Directive to take account of lessons learned following three major accidents in Europe. In addition, the list of named carcinogens was expanded, with revised qualifying quantities, and the thresholds for substances dangerous for the environment were reduced. At the same time, diesel and some other oil-derived products were placed with automotive petrol under a new named entry, petroleum products. The amending Directive was implemented by changes to the COMAH Regulations. These came into force on 30 June 2005.

	2.39
	The above legislation covers England, Wales and Scotland but with the Scottish Environmental Protection Agency (SEPA) being a statutory consultee rather than the Environment Agency (EA) in England and Wales.



	2.40
	Application of the Regulations

It is important to note that the Regulations apply to establishments rather than individual activities, as was the case with CIMAH. Any establishment having any substance specified in Schedule 1 present at or above the qualifying quantity is subject to the Regulations. There are two thresholds, known as lower-tier and top-tier. Schedule 1 lists a number of substances by name in Part 2 and ten generic substance categories in Part 3. Amendments to the Chemicals (Hazard Information and Packaging for Supply) Regulations, that categorises substances, can affect the application of the COMAH Regulations.

	2.41
	Schedule 1 also contains rules for aggregating sub-threshold quantities of dangerous substances in the same or similar generic categories and for excluding amounts less than 2% of their threshold, if they are located so that they cannot initiate an incident elsewhere on site. Even if there are no threshold quantities of substances present at an establishment, that establishment may still be subject to the Regulations if specified dangerous substances could be produced in threshold quantities as a result of loss of control of an industrial chemical process. These rules mirror the rule used for hazardous substances consent.

	2.42
	Operators need to take account of the presence and anticipated presence of dangerous substances at their establishments in determining whether the Regulations apply to their activities. Estimates of the maximum anticipated quantity present at any one time for each substance or preparation should, therefore, take account of inventory variations which may occur because of seasonal demand, fluctuations in business activity etc, or dangerous substances which may sometimes be present but not at other times. Operators from the storage and batch manufacturing sectors face frequent inventory fluctuations and do not always have long notice of the delivery of substances. They should plan on the basis of ceiling quantities of each generic category of substance they will have on site together with, where possible, indications of some of the typical named substances handled.

	2.43
	The COMAH Regulations specifically require operators to consult their employees or employees' representatives, and others working in the establishment, about the preparation of the on-site emergency plan. Proper consultation with those who do the work is crucial in helping to raise awareness of the importance of health and safety and environmental protection.



	2.44
	Lower-tier duties

If the lower-tier threshold is equalled or exceeded, operators must notify the competent authority by providing the details in Schedule 3. Notification should be to the local HSE office which will pass the details to the relevant EA / SEPA office. Lower-tier operators must also take 'all measures necessary' to prevent major accidents and report any that do occur.

	2.45
	An important duty on lower-tier operators is the preparation of a Major Accident Prevention Policy (MAPP). This duty reflects the vital role of management systems in accident prevention. The essential elements of a safety management system (SMS) which must be addressed by the MAPP are given in Schedule 2, starting with the company policy on major accidents, and then detailing the organisational structure, responsibilities and procedures for implementing it. Many of the elements in the Schedule relate to human factors, which run through any SMS.

	2.46
	Operators in the process industries will be familiar with the requirements of the Health and Safety at Work etc Act 1974 and the Management of Health and Safety at Work Regulations 1999 which require, respectively, safety policies and risk assessments, covering the whole range of health and safety risks. The MAPP will be able to build on work done, and documentation prepared, to satisfy these requirements.

	2.47
	Top-tier duties

If any top-tier threshold is equalled or exceeded, the operator must also comply with regulations 7 to 14. Regulation 7 requires operators to submit a written safety report that would incorporate the MAPP. The safety report provides the competent authority with a comprehensive description of the establishment, its surroundings, the associated hazards and risks and the control measures in place. The competent authority is required to assess the safety report to gain a greater insight into all facets of major accident prevention at an establishment. The assessment process can then shape inspection programmes which ensure that resources are targeted at critical areas, to the benefit of both regulators and operators. 

	2.48
	The safety report must be reviewed at certain times and revised as necessary to reflect changes at the establishment, with details of any revision must be supplied to the competent authority. Operators must consider whether changes to their SMS might have significant repercussions on their ability to prevent or mitigate a major accident. Safety reports should be reviewed and, if necessary, updated where justified by new facts or to take account of new technical knowledge about safety issues, and in any case, operators should review their safety reports no later than five years after the original submission or last five-year review and any necessary revisions should be carried out immediately.

	2.49
	Operators planning to build new top-tier establishments must submit information before construction and wait for the competent authority's response before starting to build safety-critical parts of the establishment. This is to ensure that safety is considered fully at the design stage. Regulations 9-13 cover emergency planning requirements, including the need to test both on-site and off-site emergency plans, and arrangements for charging by local authorities for preparing and testing off-site plans. Regulation 14 covers information which operators must give to the public. The competent authority makes safety reports available to the public in public registers.

	2.50
	The Notification of Installations Handling Hazardous Substances Regulations 1982

The Regulations were a first step towards the introduction of a scheme of controls for installations handling hazardous substances based on recommendations contained in the first and second reports of the Health and Safety Commission's Advisory Committee on Major Hazards that looked at the Flixborough disaster. In general, the Regulations required a person who stores, manufactures, processes, transfers or uses a specified minimum quantity of a defined hazardous substance to supply information about the activity to the HSE. This limited information enabled the HSE to define their priorities in inspection programmes and to inform LPAs of the location of the installations together with the name and quantities of the notified substances, to assist them in matters of development control. Although largely superseded by the Control of Industrial Major Accident Hazards (CIMAH) Regulations and, subsequently, the COMAH Regulations, there are still certain sites that require notification to the HSE under this legislation. These are largely limited to sites involving LPG and Ammonium Nitrate below the COMAH thresholds.  


	2.51
	The Regulations require notification to the HSE at least three months in advance of the commencement of any activity involving a quantity of the substances specified in Schedule 1 of the Regulations. The particulars to be included in the notification of a site are described in Schedule 2 of the Regulations as follows:

· Item 1 - The name and address of the person making the notification.

· Item 2 - The full postal address of the site where the notifiable activity will take place and its OS grid reference.

· Item 3 - The area of the site covered by the notification.

· Item 4 - The date on which it is anticipated that the notifiable activity will commence.

· Item 5 - A general description of the activities carried on there.

· Item 6 - The name and maximum quantity liable to be on the site of each hazardous substance for which notification is being made.


	2.52
	Where the maximum quantity of hazardous substance on site is increased to an amount three or more times that originally notified, details of all the particulars listed in Schedule 2 should be submitted at least three months before making such an increase.


	2.53
	Major Accident Hazard Pipelines (MAHP)
The primary legislation concerning MAHP is the Pipelines Safety Regulations 1996 (specifically Regulations 18 to 27), where “Schedule 2 - Descriptions of dangerous fluids “outlines the fluids that would qualify a pipeline as a MAHP.


	2.54
	Notification to the HSE of the pipeline operator

The pipeline operator must notify its role to HSE. Some duties apply to all pipeline operators, but if the pipeline is a MAHP, there is an additional duty to prepare a major accident prevention document (MAPD). The operator must have sufficient competence and authority to make proper decisions and maintain control of the safety and integrity of the pipeline. Therefore, a holding company with no employees and set up purely to hold the pipeline assets could not be the pipeline operator. Where there is a parent body with several subsidiaries or a joint venture with several partners, then the various parties should decide between them who will be the pipeline operator.

	2.55
	“Control over the conveyance of fluid”

To have control over conveyance of the fluid requires management arrangements, clear responsibilities, authority, competence and access to information to be able to make proper decisions about the safety and integrity of the pipeline. This is more than just carrying out processes, such as controlling the operation of valves. The following criteria will normally need to be satisfied before a person can be considered to have control over the conveyance of fluid in a MAHP. The operator must be in a position to demonstrate that:

· all foreseeable hazards relating to the pipeline with the potential to cause a major accident have been identified and the risks arising from those hazards evaluated;

· the safety management system is adequate to minimise the risks of a major accident; 

· the design and construction of a pipeline has been carried out properly to ensure that fluid will be conveyed safely;

· the pipeline can be operated and controlled safely, including procedures under emergency conditions;

· they can ensure that the pipeline integrity remains secure over time to allow continued safe conveyance of fluid; and

· they have sufficient control to decide what fluid to convey, and under what physical conditions.


	2.56
	Joint ventures and similar arrangements will need to agree who can make these demonstrations.

	2.57
	Ownership

Owning a pipeline or the fluids conveyed in it does not, by itself, confer control over the conveyance of fluid in a pipeline. A person may be the pipeline operator and not own either the pipeline or the fluids. The owner of a pipeline, or a consortium of owners, may appoint a person to operate the pipeline. The person appointed would have to satisfy requirements outlined above.

	2.58
	Different operators for different parts of a pipeline

Regulation 17 requires co-operation between operators of different parts of a pipeline. One operator may act as the “co-ordinating operator” in monitoring conveyance in a pipeline system and may require other operators to ensure that the necessary adjustments in fluid flow, composition, condition, quality, etc. are made in order to safeguard the whole system or part of it. However, each operator will be responsible for the safe operation of their part of the pipeline.

	2.59
	Clear boundaries should be established between the pipelines forming a pipeline system. Ideally, these should be at physical boundaries, such as a valve or pipe joint. Less clear or distinct boundaries, such as the edge of an offshore installation safety zone or a chemical plant fence line should wherever practicable be avoided.

	2.60
	Notification before construction and operation

Once the person who is to have control over the conveyance of fluid in a MAHP is known, then that person is the pipeline operator. Where that person is not yet known, it is the person who commissions the design of the pipeline or (where such work has started) the person who commissioned the design and construction who is the pipeline operator.

	2.61
	Regulation 20 requires the pipeline operator to notify the HSE before construction of a MAHP can commence and Regulation 23 requires that the pipeline operator must prepare a Major Accident Prevention Document (MAPD) before the design of a MAHP is complete. However, if there is a change of pipeline operator through the commissioning, construction and operating phases, that change should be notified to the HSE.

	2.62
	Land use planning

Regulation 25 requires the relevant LPA to prepare an emergency plan for MAHPs and to review it every three years; it is not clear how LPAs are expected to coordinate their plans in situations where a pipeline crosses a number of districts. There is no requirement under the Planning (Hazardous Substances) Act 1990 for hazardous substances consent to be sought for pipelines, other than those which form part of an establishment where hazardous substances are being stored in sufficient quantities to require consent.


	2.63
	The HSE sets consultation distance around a MAHP in the same way as it does for sites with hazardous substances consent. As with major accident hazard sites, PADHI is applied to all proposed developments within the consultation distance. Many pipeline operators use additional protection for pipelines that run through urban areas, such as using thicker wall pipe sections and slabbing. The three zone consultation map is determined by the HSE based on an assessment of the risks from the MAHP as originally notified to HSE. They take account of the following details, which is why different MAHPs have different zone distances:

· operating pressure;

· the pipeline diameter;

· wall thickness;

· grade of steel.  

 

	2.64
	When providing advice to a planning authority on a planning application near to a MAHP, the HSE would advise the authority to consider contacting the pipeline operator before deciding on the application, because:

· the operator may have a legal interest (easement, wayleave, etc) in the vicinity of the pipeline, which may restrict certain developments within a proximity of the pipeline; and

· the standards to which the pipeline is designed and operated may restrict occupied buildings or major traffic routes within a certain proximity of the pipeline. 


	2.65
	Consequently, there may be a need for the operator to modify the pipeline, or its operation, if the development proceeds. 

	2.66
	One of the major operational difficulties for planning authorities, in respect to MAHPs, is determining the existence of a MAHP in the first place and then, where it does exist, the challenge is to obtain accurate and up to date information from the pipeline operator about the exact route and specification of the pipeline.

	2.67
	Petrol carrying pipelines

Controversially, petrol carrying pipelines are currently excluded from the additional duties for pipelines conveying fluids with a major accident hazard potential. However, there is an extensive UK network of this pipeline type.

	2.68
	The Government Pipelines and Storage System (GPSS) is a UK pipeline system run by the Oil and Pipelines Agency for the MOD and consists of a network of some 2,500 kilometres of pipeline and 46 other facilities. The network is interconnected with several private networks and was built before WW2, being used to supply fuel for Operation Pluto. The locations of these pipelines are marked with identification posts with bright yellow roofs with a thick black line.

	2.69
	Private-sector usage of the network is encouraged, but limited. The Oil and Pipelines Agency's task is to provide maximum development of private sector usage of the GPSS, provided this does not impinge upon its primary purpose of supplying the required fuel for defence purposes and does not require capital investment from public funds. Locations served by the GPSS include RAF Lakenheath, RAF Mildenhall and the Atomic Weapons Establishment.



	2.70
	The United Kingdom Oil Pipeline (UKOP) is an oil products pipeline opened in 1969 connecting the original two Shell refineries of Stanlow (Cheshire) and Shell Haven (Thames Estuary). It is administered and operated by the British Pipeline Agency (BPA) which is jointly owned by Shell and BP.

	2.71
	UKOP transports 7.5 million tonnes of mixed products each year distributed to major oil terminals at Buncefield and Kingsbury with spurs to Northampton and Nottingham. UKOP now draws its products from Shell Stanlow diesel.in the north and Petroplus Coryton in the south, with smaller volumes from tankage at Shell Haven. UKOP carries two grades of petrol, two grades of kerosine (including JET A-1 commercial aviation fuel) and two grades of gas oil / 

	
	

	
	

	
	


3.0
Stakeholder Contacts
	3.1
	Stakeholder meetings which took place prior to the second Steering Group meeting were summarised in the Inception Report.  These included:-

Health & Safety Executive, London (Gwyneth Deakins)

Health & Safety Executive, Bootle (John Murray & colleagues)
CIA/UKPIA initial joint meeting (Phil Scott/Peter Davidson)

UKPIA Major Hazards Working Group

Chief Planner of Dacorum Borough Council (which includes Buncefield) (James Doe)

Since then further stakeholder meetings have taken place as follows:-

CIA Societal Risk Issue Team



	3.2
	General comments
· Rationalised legislation would be a huge operation with costs for operators billowing out of control, especially with societal risk considerations.

· Piecemeal legislation because it works well as it is.
HSCs
· The HSE always takes the worse case scenario that then lead to large consultation zones.

· The HSE do not have the resources to conduct modelling exercises and so industry cannot plan site development.

· A process variation application took 1 year to be approved. This is a major problem for “Toll” manufacturers as any delays with consent application means they potentially lose the business.

· Often industry knows that the HSE has approved a consent application, via contacts within the HSE, but the final delay appears to be with the LPA who have delayed their final approval.

· The delay makes UK companies uncompetitive with EU and world manufacturers.

· Large operators have personal contacts with HSE modellers allowing the system to be “short circuited”. Smaller operators do not have this advantage i.e. modellers can suggest technical ways to reduce the operators development plan risk profile.

· The HSE modellers are the same people who deal with COMAH safety reports and so the HSE is under resourced.

· The Hazardous Substance Authority (HSA) does not have to pay into the HSE pot unlike industry.

· Modelling at Bootle is inconsistent.

· Dialogue between developers and industry is non-existent and there is often a “gladiatorial” confrontation between the two.

· There is asymmetry of the two systems – LPA vs. industry i.e. LPAs do not have to take the HSE advice (or the outcome of PADHI) where as industry is bound by HSE’s decision on any planned site development.

· Industry (and the HSE) does not like the “salami slicing” incremental development that developers use to “cheat” the PADHI system as this leads to encroachment near to major hazard sites.

· The Buxton Societal risk conference looked at incremental development, large scale development just outside of the consultation distance and the legacy of historical development near to major hazard sites.

· Revocation of HSC can affect the value of a site and is even more of an issue with regards to the removal of consent for a single substance. Industry therefore has a general policy of “hang on to all consents”.

· LPAs knowledge of the landuse planning system varies but both experienced and inexperienced LPAs can abuse the system.

· The Brotherton site may have an interesting case study where the LPA did not take the PADHI outcome and approved a substantial development in the vicinity of the site. The HSE did not call the development in, but alerted the operator to the situation. The operator challenged the LPA’s decision and allowed the LPA’s consultant access to the site to evaluate the situation. Ultimately, the LPA reversed its planning approval and now has better understanding and working relationship with the operator.

· Consultation between the HSE and LPA often gives a good outcome because this can lead to flexibility about the rearrangement of development plans to achieve a positive PADHI outcome. However, this is limited by HSE resources.

· Planners and developers have good contacts with the LPA and so the LPA will often approve a development even though the PADHI outcome is advise against. Industry does not have this sort of link.

· Industry parent companies abroad feel that the UK is over legislated and so site new sites abroad.

· The HSE change the “exemplar” compound for top class generics to the worse case leading to an increase in the consultation distance. Also their modelling takes place on a flat plain rather than taking topography into account and, when looking at catastrophic tank failure, they use an iterative process of looking at the worse case of all tanks failing together which is very unlikely.

· When looking at deaths caused by release of Chlorine, the actual death rate is one tenth of the figure used by the HSE which leads to a model that is overly pessimistic.

· The fact that a HSC lasts in perpetuity is considered to be industry’s right and should not be up for review.
· You cannot blame the HSE for taking the worse case scenario but this gives rise to a large area of sterilisation of the surrounding land. This is a fundamental clash between planning use and industry. 

· When looking at the layers of defence around a major hazard site, distance gives the most effect defence.
COMAH

· COMAH is constantly evolving.

· COMAH legislation is fairly well under control except for the proposed requirement for societal risk statements.

· Things are easier as there are only 2 players (HSE/EA and industry).

· The 5 yearly review of the safety report requires much effort and financial cost. An operator may sometimes use a consultant for this review but this can be expensive. The Brotherton site has completed this review in-house and saved £30k-40k.

· Larger sites effectively modify their reports continuously (red penning) but still need a big effort to complete the 5 year review.

· The requirement is to review and revise the safety report every 5 years. If only a review was required (if nothing had changed) then the effort required would be significantly reduced, but realistically things will have changed and the safety report will need to be revised as well as reviewed.

· The HSE charge for the safety report review process and this is therefore a cost that cannot be controlled by industry.
· Top tier COMAH site are charged for all inspections (at £165 an hour for preparation, site visit and report writing) whether or not the HSE visit is directly related to COMAH or not. Often the HSE visit to look at a particular topic (such as management of manual handling) again and again without finding any problems. 

· HSE’s involvement with LUP in the vicinity of major hazard sites is not chargeable.

· Top tier COMAH reports abroad (or their equivalent under individual member state legislation) are less onerous than the UK versions. They satisfy the requirements of the Seveso II Directive, but do not look like their UK equivalents.
General

· Industry is unlikely to want to give up any consent if there was a 5 year review of HSC. The CIA would not support enforced revocation of HSC.

· Dialogue is important between operators and the HSE.

· LPAs rarely check HSC conditions. Similarly, HSE only check COMAH consent conditions when they review safety reports.

· Who would pay for a combine HSC / COMAH system? Would it be industry?

· It would make sense for the HSE to be the HSA but there would be resourcing requirements.

· The HSE worse case scenario examples are unrealistic, for example, they use substantially inflated population densities rather than actual figures.

· Industry would like to see more transparency with the HSE’s modelling process.

Former Chief Planner of Halton Borough Council (which includes Widnes/Runcorn) (Chris Brough)

	


3.3
	CB stated that Halton was one of the minority Authorities who are significantly affected by hazardous sites. He discovered that Halton knew more than most Authorities did about the whole hazardous sites regime. In light of this and our study he felt that some of the lessons that Halton learnt could be useful to the overall process. CB noted that no Local Authority has risk based policies that are on ‘risk of death’ rather based on ‘risk of the hazard’ with dangerous dose being the criteria rather than risk of death. CB noted that when HSE do the three zones the risk they quote is ‘risk of dangerous dose’ i.e. 1 in 10 million, etc. CB noted that the only organisation to give risk in this way, airports for example define public safety zones and the zones where they advise against development is where the risk of death is greater than 10 chances per million. CB noted that it important to give this a sense of perspective because there is a greater chance of dying driving to the office than being hit by a plane within one of these zones. 

	



3.4
	CB noted that most Authorities are scared of analysing things on a risk of death basis. CB noted again the inconsistency which airports and other such organisations seeming to work on 10 chances per million as a problem whereas HSE seem to work on 1 chance per million as a problem. By contrast the chances of dying in a car crash are 60 chances per million. He noted that if you were to apply the HSE approach to all airports then all major airports in this country would have to be closed down. He noted the current problem with planners looking for brownfield sites to be developed and the current HSE approach often blighting them, consequently the planning objectives don’t get fulfilled and the problem persists. He stated that is was important to read Appendix B of his document on a number of issues. 

	



3.5
	Despite the above comments CB noted that Halton always sought HSE advice on projects, however, they often also sought scientific based advice from various companies such as DNV, Entec, etc. In the case of Halton they advised members in line with the policies in the UDP and that where the risk was greater than 10 deaths per million that they would recommend refusal generally in line with the policies of the UDP. CB noted that Halton Councillors had been particularly trained and educated on what is an acceptable risk. He also noted on three or four occasions they had actually asked HSE to come in and explain things to members. He noted that nationally there was circa about 2,000 hazardous sites and it is important to be consistent in the approach adopted to such sites. He referred to a great piece of work that DfT had done on airports and Andrew Gough of the CLG was aware of this work. 

	



3.6
	On the subject of ‘societal risk’ he referred us to page 24 of Halton Borough Council’s Planning for Risk document (see Appendix D) where they were using individual risk as a proxy for societal risk, again based on research work to do with airports. He felt the looking at risk of death in chances per million was the correct method for doing this work. On the subject of planning blight he again referred us to page 26 of his document.

	



3.7
	He stated that when calculating risk they always erred on the side of caution however, he gave an interesting example of somebody who lived in a house close to a hazardous site where they could walk to work if they worked in the hazardous site compared to the same person living beyond the consultation zone who had to drive to the site. The person driving to the site would be at greater risk of death than the one living right next door to the hazardous site. He admitted that it was a very difficult issue to how you dealt with the urban blight problem as it is not easy to separate uses particularly when they are existing and the balance between the needs of planning objectives and brownfield sites, etc, regeneration versus the societal risk and also the impact on existing societies are all very difficult issues. 
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3.12


	Chief Planner of New Forest District Council (which includes Fawley) (Chris Elliott)
NFDC undertakes up to 30 PADHI+ interrogations per year but officers find it hard to use especially for larger mixed use schemes where significant amounts of detailed data must be input.  The Council has little direct contact with HSE despite having Europe’s largest oil refinery in its area; any contact they do have is with the local office in Basingstoke rather than with Bootle.  The situation many years ago was different when HSE used to be much more involved in advising LPAs and taking an active role in negotiations, even appearing at public inquiries to defend refusals near to houses.  CE really valued the previous direct contact with HSE.  Since the advent of PADHI no applicant has challenged a PADHI “advise against”.
A particular example of using PADHI+ related to a proposal for a replacement science block at a sixth form college located close to a chlorine storage facility within the Fawley refinery.  PADHI “advised against” the development because a chlorine leak is very dangerous.  However, on closer examination NFDC became aware that the Consultation Zones were drawn around the hazard site as a whole and did not reflect the actual position of the chlorine store, which was located away from the college.  The school was happy to limit numbers of pupils by legal agreement.  On this basis NFDC permitted the scheme against PADHI advise.  The decision was not called in. 

Deemed consents going back to the early 1990s are a problem as they are too flexible, operators were allowed 50% headroom above existing storage levels when these consents were granted.  CE believes that HSCs should be reviewed every 5 years so that the needs of an operator can be realistically assessed, to ensure that unnecessary blight is not occurring.  Equally CE would not wish to see sites sterilised owing to new development taking place nearby.  NFDC has policies to protect Fawley because of its employment benefits.  In all instances a balanced approach is necessary to decision making, but as a general rule CE supports the retention of hazard sites and would look to site new housing elsewhere when there is a conflict, simply because it is easier to find alternative sites for housing than it is to relocate a hazard site.

NFDC sees little benefit to being a Hazardous Substances Authority.  When dealing with HSCs they are entirely reliant on the expertise of the HSE and have not developed any specific expertise themselves.  Very few HSCs go to Planning Committee and Members show little interest in them.  They received less than 1 HSC on average per year.
NFDC has recently sought to revoke a HSC as is currently awaiting SoS approval for the Revocation Order.  The site was a hazard site where all storage had ceased in 2003.  The Council wished to make an allocation for housing within the Consultation Distance but could not afford to pay compensation.  Therefore they monitored the site closely and as soon as the five years were up applied for a Revocation Order without compensation.

	
	Further planned stakeholder meetings

	3.13
	Further planned stakeholder meetings include:
UK Onshore Pipeline Operators’ Association (21 July)

Ministry of Defence Estates (TBA)


4.0    Questionnaires

	4.1
	Questionnaires were sent to all Hazardous Substances Authorities in England, Wales and Scotland.  Operator questionnaires were sent to members of:-

Chemical Industries Association

UK Petroleum Industry Association

Federation of Petroleum Suppliers

Chemical Business Association

British Association for Chemical Specialities

Tank Storage Association

UK LPG

Water UK

UK Onshore Pipeline Operators’ Association

Copies of the three versions of the questionnaire which were sent out are at Appendix C.


	4.2
	Questionnaires were distributed electronically on 22 June with a deadline for responses of 6 July.  At the time of writing, about 20 responses had been received, with more continuing to arrive.   The response rate is low compared to previous questionnaire surveys undertaken by WYG on behalf of CLG, which we attribute to the fact that the majority of LPAs rarely deal with hazard sites or pipelines and hence are unlikely to respond to questionnaires, whilst historically response rates from operators/developers has been lower than for LPAs.  A spreadsheet of responses received to date is contained at Appendix D.  A verbal update will be given on any further responses received.

	4.3
	Detailed analysis of the questionnaires will be undertaken when all responses have been received. 

	
	

	
	


5.0 Case Studies

	5.1
	The following case studies were agreed at the last Steering Group meeting:-

Shoreham: strategic regeneration of the harbour area to provide jobs and homes being held back by the presence of a Texaco oil terminal, whose Consultation Distance blights a deprived residential area (Fishersgate) which the LPA would like to invest in in terms of new homes and community facilities.

Grimsby: an example of a bioethanol plant recently granted planning permission, and the processes that the operator had to go through in terms of planning permission, hazardous substances consent and COMAH.

Wrexham*: a disused hazard site continuing to blight the surrounding area because its hazardous substances consent remains in place, and the efforts being made by developers and the LPA to overcome this obstacle in conjunction with the HSE, to allow a new football ground to proceed.

* the Wrexham case study has had to be aborted because although planning consent has recently been granted for the new football ground, in recognition of the fact that the hazard site was never going to become operational again, the land earmarked for the new football ground is now subject to a claim for ‘village green’ status by local residents, and hence the LPA is unwilling to participate in the case study.
The Shoreham and Grimsby case studies are largely complete though in both case some stakeholders (those not local to the site i.e. HSE, COMAH agent) have still to be interviewed.  The initial findings of both case studies are summarised below.

Shoreham

	5.2
	We spoke to

Planning Director of Shoreham Harbour Regeneration Project, Local Councillor for Fishersgate and Planning Manager of Shoreham Port Authority. 

Brief description of the project 

Shoreham Harbour Regeneration Teams aim is to regenerate the harbour area at Shoreham-on-Sea in West Sussex through its preparation of its Strategic Joint Area Action Plan for 2010.  The Team is made up of representatives from central government (South East England Development Agency and the Homes & Communities Agency) local government (Adur and Brighton Councils) and Shoreham Port Authority itself.  HCA is providing significant funds to kickstart the regeneration process.

Areas of land within the Shoreham Harbour area are proposed to be released for redevelopment as part of a wider regeneration initiative to provide significant housing and employment opportunities in the Shoreham-by-Sea area.

As part of this Regeneration initiative, 2 areas have the potential to come forward for redevelopment – the Shoreham Waterside North Masterplan area and the Fishersgate Masterplan area. Both areas lie immediately adjacent to and north of existing operational fuel storage facilities.
Texaco (now owned by the American conglomerate Chevron) has a fuel terminal and storage depot within the port and is a tenant of the Port Authority.  The Texaco Fuel Storage Facility is located immediately adjacent to The Canal (upstream of the Harbour entrance which is controlled by Lock gates) and approx. 2 km east of the Harbour entrance. The Texaco facility is located between the A259 Fishersgate Terrace and the Harbour water, with access to the site via Fishersgate Terrace. The site is approx. 1.5 hectares in area.

The fuel terminal has been identified as a key site in relation to the regeneration of the harbour area immediately adjacent, known as Fishersgate which has been identified by Council as ranking high on its area of social and employment deprivation index.  This fuel terminal has a consultation distance which potentially blights a significant area for regeneration by ruling out new development with the zone. 
Issues
· Shoreham Harbour has Growth Point Status

· Corporate strategy aims to create potential 8000 jobs

· Retention of public access and relocation of beach is preferred.

· increase improvement to Church Road and Trafalgar Road ground floor uses

· no net increase in land area for Port but they are relinquishing eastern arm of port area for mixed use residential and commercial. 

· Public consultation on preferred options for regeneration in October

· Given the above the LPA have yet to get a feel for the local opinion

· how do the public and surrounding residents perceive the danger from the oil tanks etc.

· One Option is to leave in situ with reduced or amended consultation zones

· No other suitable location to relocate depot and relocation costs estimated at £50million
Key issues arising from discussion

· The consultation zones do not take account of  the pronounced topography in this location below the level of the road

· Texaco lease expires in 25 years

· Sea-going deliveries every 7-10 days;
· Onward transportation of fuel by road-going tankers;
· Storage tanks approx. 10m high and top of tanks approximately level with top of cliff adjacent to northern site boundary;
· Difficult to relocate elsewhere.
· There have been some notably recent developments within the consultation zone already for housing schemes
· Improvements to existing housing stock and phased gentrification of estate my be one option rather than new development. 
· If consultation distances remain, this could result in potential costly rerouting of rapid transit bus route

· The Port Authority own approx 60% of land marked for regeneration and so have significant influence over the regeneration proposals and its tenants

· There is one primary school within the consultation zone that will need extending

Learning points

· It seems operators have yet to engage in the master planning process for Shoreham harbour regeneration

· raising the height of the cliff face immediately north of the Texaco site (provision of a bund etc. on top of the cliff) 

· Such mitigation measures may facilitate tiered redevelopment, whereby development closest to the Texaco site was of a low-rise / low level nature and development further away from the Texaco site was of a high-rise nature and increasing in the number of storeys.

· External consultants have shown a strict interpretation of PADHI in giving LPA regeneration advice. 
Grimsby

	5.3
	We spoke to

North East Lincolnshire Council Planning Manager, Development Control Team, Registration Team and Economic Development Officer. 

Brief description of the project 

Planning and HSC for the storage and processing of hazardous substances in connection with a proposed bio ethanol plant, Hobson Way, Stallingborough, NE Lincolnshire. 

Planning application Permission – 25/07/07

HSC – 16/05/08

The proposed development is for a bioethanol plant to produce fuel ethanol. The plant comprises a range of storage areas, equipment and processing areas and associated office buildings. The proposed development envisages the use of 1.1 million tonnes of grain and 100 million litres of wine alcohol to produce 400 million litres of bioethanol per annum.

The hazardous substances consent was for the storage of 15 tonnes of extremely flammable substance and 17,800 tonnes of highly flammable substance in connection with the manufacturing and subsequent storage in a range of vessels identified in the planning application.

Issues

The site lies within the Estuary Related Employment area on the Local Plan Policy E2/3, where it has been demonstrated that in planning terms the development needs to be located close to facilities offered by the Estuary. It is next to the Grimsby/ Immingham railway line and the Oldfleet Drain. It is within Flood Zone 3 (i) in the SFRA and lies within 1 km of the Humber Estuary SSSI and SPA.

The combination of the size of the proposed plant, its purpose and location meant that an Environmental Statement accompanied the planning application. This addresses a range of matters including transport, ecology, sustainability, landscape appraisal, public safety, noise, smell, access to site and effect on air quality, flood risk and employment.

Of particular note is the consultation U turn from the Environmental Agency after their initial objection on the basis that developments requiring HSC are classified as being ‘Highly Vulnerable’ under PPS25 and should not be located within Flood Zone 3. 

Following representations to DCLG by the Tank Storage Association, NELC were informed of subsequent late changes to PPS25 in respect of those facilities that require HSC and a port or coastal location. These changes allow development classified as highly vulnerable to be located within Flood Zone 3 provided it can be demonstrated that it is ‘essential; infrastructure’ and satisfies the requirements of the sequential test set out in PPS25 that no other sites are reasonable available.

Stallingborough Parish Council objected on the grounds of increase in traffic generation through their village. RSPB and Natural England objected on likely significant impact on adjacent Humber Estuary SPA and Ramsar site. 

Key issues arising from discussion

· Information relating to existence, location and specification of MAH pipelines and their associated consultation distances difficult to obtain

· Similar problem with explosives sites

· There appears to be some confusion about who is ultimately responsible for providing the above

· Pipeline operator, usually National Grid, only interested if application necessitates works to pipelines

· Consultation delays from HSE if a complex scheme, assessment can take up to 6 months

· Regimented and narrow planning focus application of PADHI + 

· Once a year update of HSE mapping system is insufficient, with errors often found on the database and extranet. These two systems did not always match 

· Historical base of HSE system ie; updates in consultation zones is often shown but not from what original position

· Impact of adjoining sites excluded from PADHI considerations, such as implication of wind turbine failure / collapse when located with a MAH site consultation distance

· Many large coastal sites have purchased “buffer zone” land surrounding site to allow for development and prevent encroachment

· Many operators have public liaison officers and conduct public consultations at the pre-application stage
Learning points 

· On average there are about 30 multiple installations and pipeline planning applications that have consultation distances to be considered per annum at NELC.

· There is a pressure on registration to ‘get it right’ in terms of correct consultation distances.

· This application followed a typical sequential approach with the HSC following grant of planning permission.

· Operators more relaxed about HSC and see it as a natural sign off following planning permission.

· Operators less inclined to pursue pre-application for HSC.

· Operators rely heavily on HSA for information on consultation distances; there should be a better public library or resource.

· HSE were very co-operative, although their requests for additional information can cause delays.

· HSE determined the consultation distances for the HSC based on information provided.

· NELC rarely go against PADHI advise against, although they have at Committee on a different application and found that HSE were relaxed on the members decision and did not call in.

· Politically, there is a level of expectation in this Humber Estuary Employment Region that hazardous planning applications are to be expected.

· There needs to be a better understanding of the Councils own strategic employment objectives on the part of single focus groups e.g. provision of wildlife corridors.

· There are few appeals on HSC and these are dealt with by the LPA.

· There is a large difference between the fees earned for a hazardous planning application (£36,450) and those earned on the HSC (£400).

· The general view is that the HSE could be the HAS, with the LPA as a statutory consultee to consider material planning considerations. 

Other case studies

	5.4
	The four remaining case studies which have been selected are:-

Plymouth: an area of Plymouth blighted by proximity to gas holders, nearby landowners keen to develop their land, some of which has been partially developed we understand prior to HSE revising the Consultations Distances around the gas holders.

Thurrock: LPA understood to be keen to promote development close to a hazard site, the hazard site operator fears this could sterilise the future potential of the site, and is therefore exploring relocation options.

Falkirk: following the process of an operator at Grangemouth seeking to vary a HSC to discover how onerous this process is and the roles of the various stakeholders.

Lerwick: the hazard planning implications of an oil terminal on the Shetlands.

It is not known at this stage whether a new Welsh case study is to be identified.


6.0 Strengths & Weakness of Hazard Planning Legislation
	6.1
	This chapter provides out an initial overview of the strengths and weaknesses of the current hazard planning system, as reported to us by stakeholders.  New evidence continues to emerge via case studies and questionnaires, so the list of issues outlined below is subject to refinement as the project proceeds. 

	6.2
	Hazardous Substances Consents

· HSCs impose control over hazard sites (and increases in storage at existing hazard sites) which store more than the set threshold of a hazardous substance, by allowing the HSE to scrutinise in detail the implications of the operator’s proposals. 

· When the system was first introduced in the early 1990s, operators were allowed to apply for “deemed consents” which typically allowed 50-100% more than the maximum quantity they stored during the “qualifying period”. 

· The 1999 legislation removed the 50-100% uplift allowance for operators registering existing hazardous sites

· As a result there is variety of regimes in place for deemed consents; yet it is reported that some operators have still not regularised their position

· New hazard sites require express consent, for which the determining authority is the HSA. 

· The introduction of HSCs brought all hazard sites under control, allowing the potential impact of an accident at these sites to be mapped, and landuse planning decisions taken accordingly. 
· Timescales for determining HSCs are currently slow owing to a 6 month backlog at HSE, the result of overstretched resources; but this puts British firms at a competitive disadvantage. 

· The fee for HSCs is set very low (in the Grimsby case study the fee for the HSC was £400 compared to c £36,000 for the planning application); the HSE appears to get no fee for its role in the process.

· The HSE processes up to 150 HSC applications per year

· Not apparent that HSCs integrate to any degree with the landuse planning system

· HSAs do not know when granting HSCs or planning permissions for hazard sites what the Consultations Distances for the new or expanded hazard site will be and hence what the impact will be on existing or proposed landuses nearby

· Operators say the HSE is secretive about the modelling process for calculating Consultation Distances, making it difficult for them to understand and buy into the process

· Consultation Distances are set according to the HSC not COMAH safety reports, and hence on-site safety improvements are not reflected in reduced Consultation Distances

· Consultation Distances are not subject to review to take account of any on-site changes which may occur, such as changes in technology or market forces which impact on levels of storage. 

· It is not clear the precise degree to which the HSE takes account of adjoining landuses when advising on HSCs: a HSC will presumably not be granted if it would put adjoining sensitive uses at unacceptable risk; but the potential sterilisation of adjoining uses or land appears not to be taken into account. 

· HSAs report little local political or third party interest in HSCs: they are commonly viewed as a technical exercise rather a democratic process allied to landuse planning HSAs do not consider they play a significant role in determining HSCs; in their view their role is to act on HSE’s advice and apply the conditions recommended by HSE. 

· The HSE commonly takes a lead role in negotiations with applicants; in determining whether to permit or refuse a HSC; which conditions to attach; and in any subsequent appeal or enforcement action.

· As a result HSCs operate differently from nearly all other planning applications in that the HSE manages the process on behalf of the HSA rather than acting as a consultee; the HSA’s role is largely to act as a “postman” for the HSE.

· Generally HSA officers have not had training from the HSE and do not build up sufficient skills to play an active role in HSCs (the exception being Halton Council which has developed its own local expertise in this area).

· Some HSAs have access to HSE advice from their local HSE office; some have little direct contact with HSE; none appear to liaise directly with Bootle.

· Deemed consents frequently set storage levels too high. 

· No review mechanism for HSCs – are granted “for life”.

· Operators see a clear economic benefit in HSCs: they add a tangible financial value to a hazard site and are regarded as a right which will be jealously safeguarded. 

· When an establishment reaches the end of its life HSCs remain in force for a further 5 years’ minimum, potentially impacting on adjoining landuses. 

· HSCs can only be revoked ahead of the 5 years through the efforts of an HSA (v rare) or through the operator voluntarily giving up its consent.  The lack of revocations appears to be partly a result of ignorance of the powers available and partly a fear of compensation claims.

	6.3 
	Planning applications for hazardous sites

· Deal with the landuse planning issues related to hazard sites e.g. policy issues, design, local impacts such as traffic, pollution etc. 

· HSCs and planning applications for hazardous sites are not coordinated; it is at the discretion of the operator whether to submit the applications in parallel or in sequence, and in which order; this can create problems for HSAs. 

· It is not clear whether HSAs take into account strategic planning issues when determining planning applications; for instance the impact on existing or proposed landuses nearby.



	6.4
	COMAH safety reports

· COMAH imposes safety requirements on hazard sites by ensuring that all sites which store above the qualifying level of a hazardous substance must put in place appropriate safety measures. 

· COMAH is operated by the Competent Authority, which in England and Wales is jointly the HSE and the EA; in Scotland it is the HSE and SEPA.
· Top tier sites must produce a safety report for HSE and review it every 5 years; lower tier sites must prepare a major accident prevention policy. 

· There are around 400 top tier sites in Great Britain, meaning that on a 5 year rolling programme the HSE reviews around 80 safety reports per year.
· It is reported that storage levels contained in safety reports are frequently out of step with storage levels allowed by HSCs. 

· HSC thresholds are out of step with COMAH thresholds: the storage levels at which a site requires a HSC are not the same as the storage levels which determine lower tier and top tier COMAH sites.

· It is also understood that the definitions of hazardous substances differ between the HSC and COMAH regimes. 

· Operators report that the 5 year safety reviews for top tier sites and regular site inspections by HSE in between are very costly. 

The coordination between HSE and EA/SEPA as Competent Authority appears to heavily favour the HSE, with the EA/SEPA appearing to act as a consultee to the HSE within the overall process.

	6.5
	PADHI

· PADHI+ ensures that updated information on hazard sites is updated and widely disseminated to LPAs via the internet. 

· Saves on HSE resources by eliminating the need for the HSE to provide a written response to the LPA on every planning application within a Consultation Distance.

· Requires LPAs to interrogate PADHI+ online by entering relevant data in relation to a proposal within a Consultation Zone, to determine whether the HSE “advises against”.

· There are around 4,000 PADHI+ interrogations per year across LPAs in Great Britain.

· LPA officers report that PADHI+ can be hard to use particularly when dealing with complex mixed use applications.

· HSE reports that maintaining levels of training amongst LPA staff to use PADHI+ is an almost impossible task

· PADHI+ is based on the HSE’s accumulated wisdom gathered over the past 30 years, but is only designed to work in 80% of cases; the problem for LPAs is knowing when they need to get direct advice from the HSE to supplement PADHI advice.

· LPAs are not offered a channels of communication with HSE, either at their local offices or via Bootle; because HSE is not set up any more to deal with PADHI enquiries, LPAs seeking further advice can find there is no obvious contact point within HSE.

· LPAs report that where PADHI+ gives a marginal “advise against” they would like to be able to understand the issues in greater details, to know whether, for example, a modification of the proposal would change the PADHI advice, but that such advice is not easily available.

· The number of PADHI interrogations dropped noticeably when PADHI switched from a written response to an online interrogation, suggesting that as many as 20% of developments within Consultation Zones may now be slipping through the system.

· The HSE is aware of 20 LPAs with hazardous sites who never interrogate PADHI, but it is not clear why these LPAs ignore PADHI+.

· The HSE’s ultimate aim of removing all sensitive uses from proximity to hazard sites (or indeed vice versa) may be laudable but appears doomed to failure without significant dramatic government intervention (cf France).

· The HSE’s aim may be counterproductive as it may sterilise existing communities e.g. preventing local schools from adapting and housing from being modernised, yet offering no alternative.

· An increasing trend for LPAs to ignore “advise against” recommendations is reported, with LPAs apparently guided by the likelihood of HSE seeking a call-in.

· It is reported that developers adopt a “salami slicing” approach by proposing incremental development so as to get around PADHI advice.
· Operators fear that hazard sites may be sterilised by incremental development within Consultation Zones, or largescale planned developments just outside Consultation Zones.

· It is reported that consultation zones are set very conservatively (cf Halton Council’s willingness to ignore PADHI “advise against” recommendations based on its own risk analysis techniques) and that land may be unnecessarily blighted.


	6.6
	Strategic planning issues

· Because of resourcing issues the HSE plays no role in strategic planning at local level, and hence has no input into the preparation of Local Development Frameworks.
· It is unclear the extent to which the needs of operators are taken into account in preparing strategic development plans.
· It is not clear whether LPAs routinely consider Consultation Distances when making strategic allocations; anecdotal evidence suggests that the desire to reuse brownfield land has intensified pressure to locate new development near to hazard sites.

· When LPAs consult HSE on their Local Development Frameworks the response is a standard paragraph from the HSE and no offer of dialogue; this is a result of resourcing difficulties.

· There is no requirement on LPAs to analyse and understand the implications of hazard sites or pipelines within their districts, as there is for instance in relation to flooding, where there is a mandatory requirement to prepare Strategic Flood Risk assessments to guide the preparation of Local Development Frameworks.

· There is no national policy statement on hazard planning as there is for most other planning issues e.g. housing, flooding, retail; thus HSAs are to some extent in a policy vacuum when determining HSCs and planning applications since there is no indication of the importance to attach to providing and maintaining national fuel or water supply facilities or other critical supplies of industrial materials.

· The lack of a national policy statement is also reflected in a level of ignorance within HSAs as to the detail of hazard planning legislation; a particular example is unawareness of the ability to revoke HSCs after 5 years of non-use on a site.


	6.7
	Pipeline Safety Regulations applications

Only limited data yet (awaiting mtg with UKOPA)

	6.8
	MOD Plan E’s

No data yet (awaiting mtg with MoD Estates)


7.0  Potential Areas for Change
	7.1
	Options for Change

A number of key issues have been identified in relation to the working of the current hazard planning system.  Broadly the “key issues” group together the weaknesses identified in the foregoing chapter, and identify potential solutions to these weaknesses.  In some instances the solutions are in potential conflict with one another, and where this is the case a possible way of reconciling the issues is identified.  At the end of the chapter the key threats are summarised and favoured solutions put forward.

	7.2
	Issue 1: HSCs not reflecting site inventories/closures

· Deemed consents on occasion are out of step with actual levels of on-site storage
· Consultation Distances do not reflect on-site safety improvements
· Consultation Distances do not reflect the precise location of hazardous substance storage within sites

· No review mechanism for HSCs
· HSCs remain in force even when an establishment closes down
· Revocations of HSCs very difficult to achieve
· As a result of the above factors, there are instances of unnecessary blight occurring

Potential solutions to Issue 1:

· HSCs to be subject to regular review
· Storage limits to be reduced where the actual stored amount over recent times has been more than (50%?) below the permitted level
· Consultation distances to be redrawn if necessary after review
· HSE to be notified by an operator when a site has been dormant for more than (6?) months
· Combine HSC and COMAH regimes
· Operators to take on a bigger role in terms of self-regulation i.e. declaring when inventories have dropped substantially or sites have closed down  

	7.3
	Issue 2: Value of HSCs to hazard site operators and the national economy

· HSCs have a critical bearing on the commercial success of operators; being perceived to put HSCs under threat could have significant implications for operators and for future inward investment
· Hazard sites have a crucial role to play in the national economy particularly in relation to water/fuel distribution 
Potential solutions to Issue 2:

· Issue 2 pulls in the opposite direction to Issue 1 and argues against the types of solution suggested to Issue 1
· National planning guidance to be published making explicit the importance of hazard sites to the national economy
· If the potential solutions to Option 1 are to be introduced, they should be subject to very clear safeguards stipulating that reduction in storage limits or revocation of HSCs should be “by exception” rather than an attempt to force operators into a position of reduced inventories and potential sterilisation of hazard sites
· That any criteria for reducing inventories or revoking licences (the 50%/6 months suggested above) should be set generously with operator flexibility paramount
· That there should be a presumption in favour of renewing HSCs
· Operators to self-regulate



	7.4
	Issue 3: Strategic planning issues in relation to HSCs

· Determination of HSCs/planning applications often does not take account of strategic planning/land sterilisation issues

Potential solutions to Issue 3:

· The HSE to make HSAs aware of the Consultation Distances which would result from permission being granted so that potential blight issues can be assessed
· HSAs to take these Consultation Distances into account when considering the impact of the proposal on adjoining landuses or potential strategic allocations
· HSAs to take account of national planning guidance so that they can correctly balance the importance of the proposal against the impact on adjoining landuses

	7.5
	Issue 4: Role and expertise of HSAs

· Lack of HSA officer expertise, political interest or defined role in processing HSCs

Possible solutions to Issue 4:

· HSE to take on HSA role with the LPA becoming a consultee
· HSA role to be assigned to Minerals and Waste teams at County/unitary level, creating a critical mass at which a body of local expertise can be developed
· Better training for HSA officers
· Greater access for HSAs to HSE expertise, whether at local office level or at Bootle 

	7.6
	Issue 5: Uncoordinated submission of applications

· Submission of planning applications and HSCs is not coordinated

Potential solutions to Issue 5:

· Make it mandatory to submit HSC and planning applications together, in instances where planning permission is required for the proposed level of hazardous storage
· Operators to adopt a code of practice



	7.7
	Issue 6: Slow decisions on HSCs 

· Timescale for determination of HSCs slow

Potential solutions to Issue 6:
· Increased government resourcing of HSE
· Higher fees levied from operators direct to HSE

	7.8
	Issue 7: HSC/COMAH thresholds/descriptions inconsistent
· HSC and COMAH thresholds and descriptions of substances out of step

Potential solutions to Issue 7:

· Align HSCs and COMAH thresholds and descriptions more closely together
· Combine HSCs and COMAH regimes 

	7.9
	Issue 8: COMAH safety reviews too costly

· 5 year safety reviews and inspections are very costly for top tier operators

Potential solutions to Issue 8:

· HSE to strive for better coordination of inspections
· HSE to agree with operators when inspections are necessary 
· Possibility of light touch reviews where there has been little change in the previous 5 years
· Operators to take on more self-regulation

	7.10
	Issue 9: LPA mixed experiences of using PADHI+

· Difficulty officers find interrogating PADHI for more complex schemes
· PADHI interrogations dropped since PADHI+ went online
· PADHI only designed to work in 80% of cases, LPAS cannot know when a case falls within the 20%
· Lack of advice from HSE to clarify PADHI particularly in marginal and complex cases
·  Lack of training for LPA officers

Potential solutions to Issue 9:

· Greater training for LPA officers by HSE
· PADHI+ to be modified to indicate the 20% of instances where LPAs need to seek direct HSE advice
· Ability for LPAs to send written consultations to HSE in these 20% of cases
· Clear lines of communication established so that LPAs can clarify PADHI+ advice with LPA
· Greater investment in HSE resources to allow it to deal with PADHI queries

	7.11
	Issue 10: LPAs who are not using PADHI+

· PADHI interrogations dropped since going online
· 20 LPAs with hazard sites never interrogate PADHI

Potential solutions to Issue 10:

· National hazard planning guidance to clarify responsibilities of LPAs to interrogate PADHI+ for developments proposed within Consultation Zones
· HSE to write to 20 offending LPAs reminding them of their responsibilities

	7.12
	Issue 11: Incremental development near to hazard sites

· Salami slicing by developers to achieve incremental development near hazard sites
· Operators fear that their sites could be sterilised by sensitive development taking place too close
· Consultation distances alleged to be calculated too conservatively
· HSE aim of ultimately removing all sensitive uses from close proximity to hazard sites

Potential solutions to Issue 11:

· HSE to review PADHI+ working to either

(a) acknowledge that incremental development in heavily populated areas close to hazard sites should be accepted, and will not put hazard sites under threat of sterilisation; or

(b) to rule out residential development entirely within certain Consultation Distances so that the current situation whereby 4 houses can be refused but two schemes for 2 houses each can be permitted is resolved
· HSE to abandon the aim of removing all sensitive uses from near to hazard sites as being unworkable in a country as densely-populated as Great Britain

	7.13
	Issue 12: Strategic planning issues in relation to Local Development Frameworks

· Lack of hazard planning input either by HSE or operators into Local Development Frameworks
· Large development allocations just outside Consultation Distances threatening the future of hazard sites

Potential solutions to Issue 12:

· National planning policy to set out how Local Development Frameworks should treat hazard sites
· HSE to be resourced to input into the preparation of Local Development Frameworks
· LPAs to prepare strategic hazard risk assessments as part of their Local Development framework, to which operators would be invited to input, so that the implications of existing sites for future development opportunities can be understood, and the future needs of operators taken into account


	7.14
	Key potential solutions for landuse planning around major hazard sites

1 Potential development land being blighted by allegedly unrealistic inventories and dormant hazard sites


Potential solution: HSC and COMAH regimes combined, 5 year review of all consents/licences.

Operator self-regulation not favoured because of resourcing issues for operators, smaller operators struggling to maintain in-house expertise, and objectivity difficult for operators
 2  Operators’ commercial viability and national hazard site/pipeline infrastructure potentially undermined by reduced status of HSCs

Potential solution: Strong presumption in favour of consents/licences being renewed, operators to be afforded maximum flexibility before inventories are reduced or consents/licences revoked (eg toll manufacturers’ need the flexibility to store a range of hazardous substances)
3  Hazard sites being potentially sterilised by incremental development within Consultations Distances, and by strategic allocations just outside Consultation Distances


Potential solution: HSE to review its approach to incremental development within Consultation Distances, and to play a much greater role in future in the preparation of Local Development Frameworks

4   Lack of national guidance on hazard planning to guide LPAs on the optimum methodology for landuse planning near to hazard sites

Potential solution: CLG to publish a Planning Policy Statement on hazard planning setting out the importance of hazard sites and how the planning system can best deal with landuse planning in their vicinity, particularly focussing on the roles of LPAs and how operators can play a greater role in the planning process
5  Problem of lack of expertise within HSAs to process with HSCs
Potential solution: HSE to take on HSA role, LPA to become statutory consultee

6  Lack of available advice for LPAs when interrogating PADHI+ 

Potential solution: PADHI+ to be modified to include a third option, “refer direct to HSE”; and LPAs to have the option in all cases of opening a dialogue with HSE to confirm PADHI+ advice and to see if a redesign could resolve the issues


8.0   Next Actions
	8.1
	The following actions are planned between now and the next Steering Group meeting.

· 2 further stakeholder meetings (UKOPA and MoD)

· Complete analysis of questionnaires

· Carry out 4 further case studies (Plymouth, Thurrock, Falkirk, Lerwick)

· Refine options for change

· Prepare Draft Final Report for final Steering Group meeting

The final Steering Group meeting is scheduled for the week commencing 24 August, but as this is in the peak holiday season it is suggested that it would be preferable to schedule the meeting in the week commencing 7 September.

	
	

	
	

	
	

	
	

	
	

	
	


Appendices
Appendix A – 

Flowcharts illustrating legislative processes: 
HSCs and COMAH
Appendix B – 
Flowchart illustrating legislative changes since Flixborough
Appendix C – 
Questionnaires sent to HSAs, operators and pipeline operators
Appendix D – 
Spreadsheet of questionnaire responses (to date)
Appendix E 

Halton Borough Council’s Planning for Risk document
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